PRACTICAL STRATEGIC SOLUTIONS - UTAH

THE UTAH DEPARTMENT OF HEALTH’S PROPOSED AMENDMENT 53559 TO
ADMINISTRATIVE RULE R384-415 WILL PROTECT UTAH’S YOUTH AND TAXPAYING PUBLIC
Nearly 31,000 (12.4%) of Utah youth ages 13 to 18 use vaping products on a regular basis.?
JUUL with high nicotine levels is the e-cigarette brand preferred by 25.4% of middle and high school students.?

Researchers estimate that JUUL, which contains the nicotine equivalent of a pack of 20 cigarettes in each 5% pod, is
three or more times as powerful as most e-cigarettes on the market.*

The rise in e-cigarette use by adolescents is attributed to JUUL and products like JUUL because they can be used
discreetly and have a high nicotine content.’

An electronic cigarette with a higher concentration of nicotine has a greater likelihood of being more addictive.®
Youth who are addicted to nicotine because of vaping are four times more likely to use lit tobacco than non-vapers.’
Each youth e-cigarette user who takes-up lit tobacco use is subject to smoking related disease and ultimately will
contribute to the current $542 M yearly price tag for tobacco-related health care, which is paid by all Utahns via
increased health insurance premiums, taxes to fund tobacco care in Medicaid, increases in costs of medical care

generally, and costs of charity care.?

Nearly 30% of all youth e-cigarette users ages 13-18 who were never-users of marijuana prior to taking-up e-cigarettes
report heavy use of marijuana within one year after initiating e-cigarette use.’

Each Utah youth e-cigarette user who takes-up marijuana use is subject to marijuana related physical and mental
health concerns costly to themselves and all Utahns, including compromised memory, attention span, and inability to

think clearly, making it difficult to concentrate, learn new things, and make sound decisions.

Proposed Amendment 53559 to administrative rule R384-415 will prohibit the sale of prefilled electronic cigarettes
or disposables with nicotine levels at or greater than 5% nicotine by weight, thus protecting youth and taxpayers by:

*  Shielding youth from access to high levels of nicotine which may decrease youth uptake of e-cigarettes.

*  Decreasing the probability of youth addiction to nicotine and lowering the prospect they will take up tobacco or
marijuana use.

*  Limiting incidences of tobacco-related disease or marijuana-related physical and mental health conditions, thus
decreasing the amount all taxpayers pay for tobacco and marijuana related care.



FICTION VS FACT VS REGARDING VAPE INDUSTRY AND RETAIL MERCHANTS ARGUMENTS AGAINST
PROPOSED AMENDMENT 53559

FICTION: The vape industry and retail merchants claim that prohibiting the sale of prefilled electronic cigarettes or
disposables with nicotine levels at or greater than 5% nicotine by weight or exceeding 59 mg/ml will cause sales of small
vape retailers and profit margins of not-small business that sell vape products to decrease.

FACT: Composition of the vape market in Utah along with terms set forth by proposed Amendment 53559 are such that
prohibiting the sale of vape products with nicotine levels at or greater than 5% nicotine by weight or exceeding 59 mg/ml

will not have a significant impact on overall sales or profit margins for small or not-small businesses that sell vape products.
To these points:

1.

The adult e-cigarette market in Utah is relatively small with 5.6% of adults ages 18 and older noted as regular e-cigarette
users in 2020 (estimated at 115,000 adults).!® Nationally and in Utah it has been found that most adult users use vape
products with nicotine levels at or below 4% by weight.* Only 2% of adults (around 2,300 in the Utah market) have been
found to use JUUL and products like JUUL with nicotine levels of 5% or higher.!?

Since the bulk of vape market sales in Utah currently consists of products with nicotine levels close to levels that will be
set by Amendment 53559 (not to exceed 3% nicotine by weight or 36mg/ml), it is likely that rather than quitting, a
significant percentage of current users will switch to products with nicotine at that level, thus maintaining sales volumes
close to those prior to adoption of the amendment.

It is estimated that the profit margin ratio of vaping products above 36 mg/ml nicotine is about 42.27% and that of
vaping products at or below 36 mg/ml are higher at about 51.43%.%3 Accordingly, profit loss for small and non-small
businesses that sell vape products will be mitigated by adult consumers transitioning to vaping products at 36 mg/ml
nicotine or lower.

According to a study conducted by the Canadian government when adopting rules prohibiting the sale of vape products
with nicotine levels higher than 2% nicotine by weight, the steepest cost retailers will face with such a change is having to
discard products with higher levels of nicotine if not given time to sell those products before the restriction is imposed.'

Amendment 53559 provides a period just short of six weeks from implementation of the 5% restriction until it becomes
effective during which retailers can sell their inventory of products containing 5% nicotine or higher, thus allow retailers
to avoid the cost associated with disposing of products.

FICTION: The vape industry and retail merchants claim that once prohibited for sale in Utah, vapers will acquire prefilled
electronic cigarettes or disposables with nicotine levels at or greater than 5% nicotine by weight or exceeding 59 mg/ml
through cross border purchases in neighboring states, thus negating the desired effects of prohibiting such products.

FACT: There is no conclusive, evidence-based, scientific data indicating that smuggling of vape products via cross-border
purchases is a significant factor. To this point:

1. The vape industry and retail merchants cite a study by the Mackinac Center for Public Policy to substantiate their claims

that smuggling of vape products with high nicotine levels will be substantial once Amendment 53559 is adopted. However,
research of the Mackinac Center has been discredited as methodologically weak by a significant base of mainstream
scientists. > Additionally, as reported by Common Cause, a watchdog group based in Washington, D.C., big tobacco and the
vape industry are strong financial supporters of Mackinac which likely negates the objectivity of their research. 167

Evidence-based research indicates that “The influence of cross-border shopping gradually diminishes as the distance to a
neighboring city / state increases, and virtually disappears when a city is located 31 - 38 miles away from a neighboring city
/ state.” 8

Considering this research result, the theory of significant cross-border shopping in Utah is negated given most of Utah’s
population lives far outside a 30-mile distance from the borders of neighboring states that sell vape products.



FICTION: Vapers claim that prohibiting the sale of prefilled electronic cigarettes or disposables with nicotine levels at or
greater than 5% nicotine by weight or exceeding 59 mg/mL will “force adult consumers back to smoking
tobacco.”

FACT: Conclusive, evidenced-based, scientific study substantiates that the majority of those addicted to nicotine are unlikely
to quit the use of products that provide them nicotine. To this point:

1. Nearly 45% of Utah adults who currently use e-cigarettes also smoke conventional cigarettes.®
2. Dual use of e-cigarettes and cigarettes is associated with higher levels of nicotine dependence and addiction.?

3. Evidence-based economic research indicates the more addicted a person is, the less likely they are to quit use of products
they perceive as necessary to serve that addiction.?
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